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Code of Federal Regulations
Title 28. Judicial Administration
Chapter I. Department of Justice
Part 16. Production or Disclosure of Material or Information (Refs & Annos)
Subpart B. Production or Disclosure in Federal and State Proceedings (Refs & Annos)
28 C.F.R. § 16.21
§ 16.21 Purpose and scope.
Currentness
(a) This subpart sets forth procedures to be followed with respect to the production or disclosure of any material contained in
the files of the Department, any information relating to material contained in the files of the Department, or any information
acquired by any person while such person was an employee of the Department as a part of the performance of that person's
official duties or because of that person's official status:

(1) In all federal and state proceedings in which the United States is a party; and

(2) In all federal and state proceedings in which the United States is not a party, including any proceedings in which the
Department is representing a government employee solely in that employee's individual capacity, when a subpoena, order,
or other demand (hereinafter collectively referred to as a “demand”) of a court or other authority is issued for such material
or information.

(b) For purposes of this subpart, the term employee of the Department includes all officers and employees of the United States
appointed by, or subject to the supervision, jurisdiction, or control of the Attorney General of the United States, including U.S.
Attorneys, U.S. Marshals, U.S. Trustees and members of the staffs of those officials.

(c) Nothing in this subpart is intended to impede the appropriate disclosure, in the absence of a demand, of information by
Department law enforcement agencies to federal, state, local and foreign law enforcement, prosecutive, or regulatory agencies.

(d) This subpart is intended only to provide guidance for the internal operations of the Department of Justice, and is not intended
to, and does not, and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at law by
a party against the United States.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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§ 16.22 General prohibition of production or disclosure in Federal
and State proceedings in which the United States is not a party.
Currentness
(a) In any federal or state case or matter in which the United States is not a party, no employee or former employee of the
Department of Justice shall, in response to a demand, produce any material contained in the files of the Department, or disclose
any information relating to or based upon material contained in the files of the Department, or disclose any information or
produce any material acquired as part of the performance of that person's official duties or because of that person's official
status without prior approval of the proper Department official in accordance with §§ 16.24 and 16.25 of this part.

(b) Whenever a demand is made upon an employee or former employee as described in paragraph (a) of this section, the
employee shall immediately notify the U.S. Attorney for the district where the issuing authority is located. The responsible
United States Attorney shall follow procedures set forth in § 16.24 of this part.

(c) If oral testimony is sought by a demand in any case or matter in which the United States is not a party, an affidavit, or, if that
is not feasible, a statement by the party seeking the testimony or by his attorney, setting forth a summary of the testimony sought
and its relevance to the proceeding, must be furnished to the responsible U.S. Attorney. Any authorization for testimony by a
present or former employee of the Department shall be limited to the scope of the demand as summarized in such statement.

(d) When information other than oral testimony is sought by a demand, the responsible U.S. Attorney shall request a summary
of the information sought and its relevance to the proceeding.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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§ 16.23 General disclosure authority in Federal and State proceedings in which the United States is a party.
Currentness
(a) Every attorney in the Department of Justice in charge of any case or matter in which the United States is a party is authorized,
after consultation with the “originating component” as defined in § 16.24(a) of this part, to reveal and furnish to any person,
including an actual or prospective witness, a grand jury, counsel, or a court, either during or preparatory to a proceeding,
such testimony, and relevant unclassified material, documents, or information secured by any attorney, or investigator of the
Department of Justice, as such attorney shall deem necessary or desirable to the discharge of the attorney's official duties:
Provided, Such an attorney shall consider, with respect to any disclosure, the factors set forth in § 16.26(a) of this part: And
further provided, An attorney shall not reveal or furnish any material, documents, testimony or information when, in the
attorney's judgment, any of the factors specified in § 16.26(b) exists, without the express prior approval by the Assistant Attorney
General in charge of the division responsible for the case or proceeding, the Director of the Executive Office for United States
Trustees (hereinafter referred to as “the EOUST”), or such persons' designees.

(b) An attorney may seek higher level review at any stage of a proceeding, including prior to the issuance of a court order, when
the attorney determines that a factor specified in § 16.26(b) exists or foresees that higher level approval will be required before
disclosure of the information or testimony in question. Upon referral of a matter under this subsection, the responsible Assistant
Attorney General, the Director of EOUST, or their designees shall follow procedures set forth in § 16.24 of this part.

(c) If oral testimony is sought by a demand in a case or matter in which the United States is a party, an affidavit, or, if that is
not feasible, a statement by the party seeking the testimony or by the party's attorney setting forth a summary of the testimony
sought must be furnished to the Department attorney handling the case or matter.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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§ 16.24 Procedure in the event of a demand where disclosure is not otherwise authorized.
Currentness
(a) Whenever a matter is referred under § 16.22 of this part to a U.S. Attorney or, under § 16.23 of this part, to an Assistant
Attorney General, the Director of the EOUST, or their designees (hereinafter collectively referred to as the “responsible
official”), the responsible official shall immediately advise the official in charge of the bureau, division, office, or agency of
the Department that was responsible for the collection, assembly, or other preparation of the material demanded or that, at
the time the person whose testimony was demanded acquired the information in question, employed such person (hereinafter
collectively referred to as the “originating component”), or that official's designee. In any instance in which the responsible
official is also the official in charge of the originating component, the responsible official may perform all functions and make
all determinations that this regulation vests in the originating component.

(b) The responsible official, subject to the terms of paragraph (c) of this section, may authorize the appearance and testimony
of a present or former Department employee, or the production of material from Department files if:

(1) There is no objection after inquiry of the originating component;

(2) The demanded disclosure, in the judgment of the responsible official, is appropriate under the factors specified in §
16.26(a) of this part; and

(3) None of the factors specified in § 16.26(b) of this part exists with respect to the demanded disclosure.

(c) It is Department policy that the responsible official shall, following any necessary consultation with the originating
component, authorize testimony by a present or former employee of the Department or the production of material from
Department files without further authorization from Department officials whenever possible: Provided, That, when information
is collected, assembled, or prepared in connection with litigation or an investigation supervised by a division of the Department
or by the EOUST, the Assistant Attorney General in charge of such a division or the Director of the EOUST may require that the
originating component obtain the division's or the EOUST's approval before authorizing a responsible official to disclose such
information. Prior to authorizing such testimony or production, however, the responsible official shall, through negotiation and,
if necessary, appropriate motions, seek to limit the demand to information, the disclosure of which would not be inconsistent
with the considerations specified in § 16.26 of this part.

(d)(1) In a case in which the United States is not a party, if the responsible U.S. attorney and the originating component disagree
with respect to the appropriateness of demanded testimony or of a particular disclosure, or if they agree that such testimony or
such a disclosure should not be made, they shall determine if the demand involves information that was collected, assembled,
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or prepared in connection with litigation or an investigation supervised by a division of this Department or the EOUST. If so,
the U.S. attorney shall notify the Director of the EOUST or the Assistant Attorney General in charge of the division responsible
for such litigation or investigation, who may:

(i) Authorize personally or through a Deputy Assistant Attorney General, the demanded testimony or other disclosure of
the information if such testimony or other disclosure, in the Assistant or Deputy Assistant Attorney General's judgment or
in the judgment of the Director of the EOUST, is consistent with the factors specified in § 16.26(a) of this part, and none
of the factors specified in § 16.26(b) of this part exists with respect to the demanded disclosure;

(ii) Authorize, personally or by a designee, the responsible official, through negotiations and, if necessary, appropriate
motions, to seek to limit the demand to matters, the disclosure of which, through testimony or documents, considerations
specified in § 16.26 of this part, and otherwise to take all appropriate steps to limit the scope or obtain the withdrawal
of a demand; or

(iii) If, after all appropriate steps have been taken to limit the scope or obtain the withdrawal of a demand, the Director
of the EOUST or the Assistant or Deputy Assistant Attorney General does not authorize the demanded testimony or other
disclosure, refer the matter, personally or through a Deputy Assistant Attorney General, for final resolution to the Deputy
or Associate Attorney General, as indicated in § 16.25 of this part.

(2) If the demand for testimony or other disclosure in such a case does not involve information that was collected,
assembled, or prepared in connection with litigation or an investigation supervised by a division of this Department, the
originating component shall decide whether disclosure is appropriate, except that, when especially significant issues are
raised, the responsible official may refer the matter to the Deputy or Associate Attorney General, as indicated in § 16.25
of this part. If the originating component determines that disclosure would not be appropriate and the responsible official
does not refer the matter for higher level review, the responsible official shall take all appropriate steps to limit the scope
or obtain the withdrawal of a demand.

(e) In a case in which the United States is a party, the Assistant General or the Director of the EOUST responsible for the case or
matter, or such persons' designees, are authorized, after consultation with the originating component, to exercise the authorities
specified in paragraph (d)(1)(i) through (iii) of this section: Provided, That if a demand involves information that was collected,
assembled, or prepared originally in connection with litigation or an investigation supervised by another unit of the Department,
the responsible official shall notify the other division or the EOUST concerning the demand and the anticipated response. If two
litigating units of the Department are unable to resolve a disagreement concerning disclosure, the Assistant Attorneys General
in charge of the two divisions in disagreement, or the Director of the EOUST and the appropriate Assistant Attorney General,
may refer the matter to the Deputy or Associate Attorney General, as indicated in § 16.25(b) of this part.

(f) In any case or matter in which the responsible official and the originating component agree that it would not be appropriate
to authorize testimony or otherwise to disclose the information demanded, even if a court were so to require, no Department
attorney responding to the demand should make any representation that implies that the Department would, in fact, comply
with the demand if directed to do so by a court. After taking all appropriate steps in such cases to limit the scope or obtain
the withdrawal of a demand, the responsible official shall refer the matter to the Deputy or Associate Attorney General, as
indicated in § 16.25 of this part.
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(g) In any case or matter in which the Attorney General is personally involved in the claim of privilege, the responsible official
may consult with the Attorney General and proceed in accord with the Attorney General's instructions without subsequent
review by the Deputy or Associate Attorney General.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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Code of Federal Regulations
Title 28. Judicial Administration
Chapter I. Department of Justice
Part 16. Production or Disclosure of Material or Information (Refs & Annos)
Subpart B. Production or Disclosure in Federal and State Proceedings (Refs & Annos)
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§ 16.25 Final action by the Deputy or Associate Attorney General.
Currentness
(a) Unless otherwise indicated, all matters to be referred under § 16.24 by an Assistant Attorney General, the Director of the
EOUST, or such person's designees to the Deputy or Associate Attorney General shall be referred (1) to the Deputy Attorney
General, if the matter is referred personally by or through the designee of an Assistant Attorney General who is within the
general supervision of the Deputy Attorney General, or (2) to the Associate Attorney General, in all other cases.

(b) All other matters to be referred under § 16.24 to the Deputy or Associate Attorney General shall be referred (1) to the Deputy
Attorney General, if the originating component is within the supervision of the Deputy Attorney General or is an independent
agency that, for administrative purposes, is within the Department of Justice, or (2) to the Associate Attorney General, if the
originating component is within the supervision of the Associate Attorney General.

(c) Upon referral, the Deputy or Associate Attorney General shall make the final decision and give notice thereof to the
responsible official and such other persons as circumstances may warrant.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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Code of Federal Regulations
Title 28. Judicial Administration
Chapter I. Department of Justice
Part 16. Production or Disclosure of Material or Information (Refs & Annos)
Subpart B. Production or Disclosure in Federal and State Proceedings (Refs & Annos)
28 C.F.R. § 16.26
§ 16.26 Considerations in determining whether production or disclosure should be made pursuant to a demand.
Currentness
(a) In deciding whether to make disclosures pursuant to a demand, Department officials and attorneys should consider:

(1) Whether such disclosure is appropriate under the rules of procedure governing the case or matter in which the demand
arose, and

(2) Whether disclosure is appropriate under the relevant substantive law concerning privilege.

(b) Among the demands in response to which disclosure will not be made by any Department official are those demands with
respect to which any of the following factors exist:

(1) Disclosure would violate a statute, such as the income tax laws, 26 U.S.C. 6103 and 7213, or a rule of procedure, such
as the grand jury secrecy rule, F.R.Cr.P., Rule 6(e),

(2) Disclosure would violate a specific regulation;

(3) Disclosure would reveal classified information, unless appropriately declassified by the originating agency,

(4) Disclosure would reveal a confidential source or informant, unless the investigative agency and the source or informant
have no objection,

(5) Disclosure would reveal investigatory records compiled for law enforcement purposes, and would interfere with
enforcement proceedings or disclose investigative techniques and procedures the effectiveness of which would thereby
be impaired,

(6) Disclosure would improperly reveal trade secrets without the owner's consent.

(c) In all cases not involving considerations specified in paragraphs (b)(1) through (b)(6) of this section, the Deputy or Associate
Attorney General will authorize disclosure unless, in that person's judgment, after considering paragraph (a) of this section,
disclosure is unwarranted. The Deputy or Associate Attorney General will not approve disclosure if the circumstances specified

© 2015 Thomson Reuters. No claim to original U.S. Government Works.

1

§ 16.26 Considerations in determining whether production or..., 28 C.F.R. § 16.26

in paragraphs (b)(1) through (b)(3) of this section exist. The Deputy or Associate Attorney General will not approve disclosure
if any of the conditions in paragraphs (b)(4) through (b)(6) of this section exist, unless the Deputy or Associate Attorney General
determines that the administration of justice requires disclosure. In this regard, if disclosure is necessary to pursue a civil or
criminal prosecution or affirmative relief, such as an injunction, consideration shall be given to:

(1) The seriousness of the violation or crime involved,

(2) The past history or criminal record of the violator or accused,

(3) The importance of the relief sought,

(4) The importance of the legal issues presented,

(5) Other matters brought to the attention of the Deputy or Associate Attorney General.

(d) Assistant Attorneys General, U.S. Attorneys, the Director of the EOUST, U.S. Trustees, and their designees, are authorized
to issue instructions to attorneys and to adopt supervisory practices, consistent with this subpart, in order to help foster consistent
application of the foregoing standards and the requirements of this subpart.
SOURCE: Order No. 919–80, 45 FR 83210, Dec. 18, 1980; 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987; Order No.
2156–98, 63 FR 29593, June 1, 1998; Order No. 2258–99, 64 FR 52226, Sept. 28, 1999; Order No. 3517–2015, 80 FR 18106,
April 3, 2015; Order No. 008–2015, 80 FR 34051, June 15, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31 U.S.C. 3717, 9701.
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